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RIN 2060-AP26

Revisions to National Emission Standards for Radon Emissions from Operating Mill
Tailings

AGENCY : Environmental Protection Agency (EPA).

ACTION: Final rule.

SUMMARY:: The Environmental Protection Agency (EPA) is taking final action to revise
certain portions of the National Emission Standards for Hazardous Air Pollutants (NESHAP) for
Radon Emissions from Operating Mill Tailings. The revisions for this final action are based on
the EPA’s determination as to what constitutes generally available control technology or
management practices (GACT) for this area source category. We are also adding new definitions
to the NESHAP, revising existing definitions and clarifying that the NESHAP also applies to
uranium recovery facilities that extract uranium through the in-situ leach method and the heap
leach method.

DATES: This rule is effective on [insert date that is 60 days after the date of publication in the
Federal Register].

ADDRESSES: The EPA has established a docket for this action under Docket ID No. EPA-HQ-
OAR-2008-0218. All documents in the docket are listed on the http://www.regulations.gov web
site. Although listed in the index, some information is not publicly available, e.g., Confidential
Business Information (CBI) or other information whose disclosure is restricted by statute.

Certain other material, such as copyrighted material, is not placed on the Internet and will be
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publicly available only in hard copy form. Publicly available docket materials are available
electronically through http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Dan Schultheisz, Office of Radiation and
Indoor Air, Radiation Protection Division, Mail code 6608T, U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave., NW Washington, DC 20460; telephone number: 202-343-
9290; fax number: 202-343-2304; email address: schultheisz.daniel@epa.gov. You may also
access the EPA website to find information related to this rulemaking at
https://www.epa.gov/radiation/.

SUPPLEMENTARY INFORMATION: Throughout this document, “we,” “us” and “our”
refer to the EPA.

Preamble Acronyms and Abbreviations. We use the following acronyms and abbreviations in
this document:

AEA — Atomic Energy Act

ALARA — As low as reasonably achievable

BID — Background information document

CAA — Clean Air Act

CAAA - Clean Air Act Amendments of 1990

CCAT - Colorado Citizens Against Toxic Waste

CFR — Code of Federal Regulations

Ci — Curie, a unit of radioactivity equal to the amount of a radioactive isotope that decays at the
rate of 3.7 x 10™ disintegrations per second.

DOE — U.S. Department of Energy

EIA — Economic impact analysis

EO — Executive Order

EPA — U.S. Environmental Protection Agency

FR — Federal Reqister

GACT — Generally Available Control Technology

HAP — Hazardous Air Pollutant

ISL — In-situ leach uranium recovery, also known as in-situ recovery (ISR)
mrem — millirem, 1 x 10 rem — a unit of radiation exposure

MACT — Maximum Achievable Control Technology

MOU — Memorandum of Understanding

NESHAP — National Emission Standard for Hazardous Air Pollutants
NRC — U.S. Nuclear Regulatory Commission
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NTAA — National Tribal Air Association

OMB - Office of Management and Budget

pCi — picocurie, 1 x 10 curie

Ra-226 — Radium-226

Rn-222 — Radon-222

Radon flux — A term applied to the amount of radon crossing a unit area per unit time, as in
picocuries per square centimeter per second (pCi/m?/sec).

RCRA — Resource Conservation and Recovery Act

Subpart W — National Emission Standards for Radon Emissions from Operating Mill Tailings at
40 CFR 61.250-61.256

SWIPR — Subpart W Impoundment Photographic Reporting

tpy — tons per year

U30g — uranium oxide, also known as “yellowcake”

UMTRCA - Uranium Mill Tailings Radiation Control Act of 1978

U.S.C. — United States Code

Background Information. In this action we are finalizing changes to the NESHAP for
Radon Emissions from Operating Mill Tailings. These changes were proposed on May 2, 2014
(79 FR 25388) as part of a review of pre-1990 NESHAPs pursuant to Clean Air Act Section
112(qg)(1). After review of the public comments we have made some changes to the rule since the
proposal, and these will be discussed later in this document. We summarize some of the more
significant comments received regarding the proposed rule and provide our responses in this
preamble. A summary of all other public comments on the proposal and the EPA’s responses to
those comments is provided in the “Summary and Response to Public Comments” document,
which is available in Docket ID No. EPA-HQ-OAR-2008-0218. The “track changes” version of
the regulatory language that incorporates the changes in this final action resulting from review by

the Office of Management and Budget (OMB) is also available in the docket for this rulemaking.

Outline. The information in this preamble is organized as follows:

I. General Information
A. Executive Summary
1. Introduction
2. Provisions of the 1989 rule
3. Provisions of the final rule
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4. Key changes to the proposal
5. Economic impacts
6. Public engagement
B. Does this action apply to me?
C. Where can | get a copy of this document and other related information?
D. Judicial Review and Administrative Reconsideration
I1. Background
A. What is the Agency’s legal authority for taking this action?
B. What source category is affected by the final rule?
C. How does Subpart W regulate HAP emissions from the source category?
D. What changes to Subpart W did we propose?
E. Comments on the proposed rule
I11. What Final Amendments Are We Issuing With This Action?
A. Application of Generally Available Control Technologies (GACT) to uranium recovery
facilities.
B. Definitions, references and conforming editorial revisions.
C. What are the recordkeeping, notification and reporting requirements?
IV. What is the Rationale for Our Final Decisions and Amendments to Subpart W?
A. Legal authorities and GACT
1. What is the legal authority for GACT standards and management practices in the final
rule?
2. What key comments did we receive on our legal authorities and the GACT approach?
B. Retaining the radon flux requirement for impoundments in existence on December 15,
1989
1. How did we address the radon flux standard in the proposed and final rules?
2. What did our updated risk assessment tell us?
3. What key comments did we receive on the radon flux standard?
C. GACT for conventional impoundments constructed after December 15, 1989
1. How did we address conventional impoundments constructed after December 15,
1989 in the proposed and final rules?
2. What key comments did we receive on conventional impoundments constructed after
December 15, 1989?
D. GACT for heap leach piles
1. How did we address heap leach piles in the proposed and final rules?
2. What key comments did we receive on heap leach piles?
E. GACT for non-conventional impoundments
1. How did we address non-conventional impoundments in the proposed and final rules?
2. What key comments did we receive on non-conventional impoundments?
F. Definitions, references and conforming editorial revisions
1. How did we address definitions, references and conforming editorial revisions in the
proposed and final rules?
2. What key comments did we receive on definitions, references and conforming
editorial revisions?
V. Summary of Environmental, Cost and Economic Impacts
A. What are the air impacts?
B. What are the cost and economic impacts?
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C. What are the non-air environmental impacts?
. Statutory and Executive Orders Review
A. Executive Order 12866: Regulatory Planning and Review and Executive Order 13563:
Improving Regulation and Regulatory Review
Paperwork Reduction Act (PRA)
Regulatory Flexibility Act (RFA)
Unfunded Mandates Reform Act (UMRA)
Executive Order 13132: Federalism
Executive Order 13175: Consultation
Executive Order 13045: Protection of Children From Environmental Health Risks and
Safety Risks
H. Executive Order 13211: Actions Concerning Regulations That Significantly Affect
Energy Supply, Distribution or Use
I. National Technology Transfer and Advancement Act (NTTAA)
J.  Executive Order 12898: Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations
K. Congressional Review Act (CRA)

\

ETMOO

I. General Information
A. Executive Summary
1. Introduction

This final rule amends requirements promulgated in 1989 under the Clean Air Act to
control emissions of radon-222 from operating structures used to manage uranium byproduct
material or tailings® at uranium recovery facilities. The rule does not apply to disposal of
uranium byproduct material or tailings. The rule retains monitoring requirements for certain
uranium byproduct material or tailings impoundments in existence on or before December 15,
1989 and establishes generally available control technology or management practices (GACT)

for other impoundments and heap leach piles. This final rule completes the EPA’s obligation

! The EPA first defined the term “uranium byproduct material or tailings” in 1986 (51 FR 34066). The 1986 and
1989 rulemakings were primarily concerned with, but not limited to, conventional mill tailings as the most
significant source of radon. We used the term “tailings” throughout those rulemakings for simplicity, reflecting that
rulemaking emphasis. We understand that this has contributed to the impression among some stakeholders that
Subpart W cannot apply to materials other than the mostly solid wastes resulting from conventional milling that are
managed, and ultimately disposed, in permanent impoundments. We are reiterating in this action that the term
“uranium byproduct material or tailings” more broadly defines the materials that are subject to Subpart W.
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under the requirements of CAA section 112(g)(1) to “review, and if appropriate, revise” 40 CFR
part 61, subpart W (hereafter Subpart W).

Uranium recovery and processing currently occurs by one of three methods: (1)
conventional milling; (2) in-situ leach (ISL); and (3) heap leach. A conventional uranium mill is
a chemical plant that extracts uranium from ore that has typically been obtained from an
underground or open-pit mine. The ore is crushed and the uranium leached using chemical
solutions, concentrated into uranium oxide (U3Og or “yellowcake”), and transported to a uranium
conversion facility to begin the processing into fuel for nuclear reactors. Solid and liquid wastes
produced during this process are called uranium byproduct material or tailings. Uranium
byproduct material or tailings contains residual uranium, radium and heavy metals. Radon-222 is
generated by the decay of radium-226. As defined in this final rule, conventional impoundments
are used to manage the mostly solid wastes from processing. Non-conventional impoundments,
also known as evaporation or holding ponds, are used to manage process liquids and effluents.
Non-conventional impoundments may accumulate sediments at the bottom as solids contained in
the liquids settle out. Conventional impoundments are permanent structures that require long-
term stewardship. Non-conventional impoundments are typically removed at facility closure and
often placed into conventional impoundments for disposal. Non-conventional impoundments are
sometimes also designed to be used as conventional impoundments as needed.

ISL is often used when a uranium ore body is in a formation through which ground water
flows. A liquid solution containing chemicals can be injected into the formation to mobilize the
uranium into solution, which is then recovered and processed. Process liquids and effluents from
ISL are managed in non-conventional impoundments. ISL is now the predominant form of

uranium recovery in the United States.
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Heap leaching is a method of processing that is expected to be used for low-grade ore or
in other situations where it is economically favorable. During heap leaching a pile of ore is
sprayed with a chemical solution and uranium leaches into solution. The uranium solution is
collected at the bottom of the pile and further processed. At the end of processing, the heap leach
pile may be closed in place (typically by being covered), or removed and placed in a
conventional impoundment. Process liquids and effluents are managed in non-conventional
impoundments. At the time of this rulemaking, there are no heap leach facilities in the United
States, although one such facility is planned.

There is currently one operating conventional mill in the United States, the White Mesa
Mill in Utah. Two other conventional mills remain on standby, the Shootaring Canyon Mill in
Utah and the Sweetwater Mill in Wyoming. There are six operating ISL facilities: Crow Butte in
Nebraska; Smith Ranch, Lost Creek, Nichols Ranch, Willow Creek (which includes the Irigary
and Christensen Ranch wellfields) and Ross CPP, all in Wyoming. Four other ISL facilities have
operated and are now in standby. They are Alta Mesa, Kingsville Dome?, Rosita and Hobson/La
Palangana, all located in Texas. These facilities are subject to the requirements of Subpart W.
There are no heap leach facilities operating or on standby. Future heap leach facilities, as well as
conventional mills and ISL facilities that have been or are being licensed, will be subject to
Subpart W when they begin operating.

Subpart W was initially promulgated in 1986 and amended pursuant to a voluntary
remand in 1989. For CAA section 112 standards that were in effect before November 15, 1990,
CAA section 112(q)(1) requires the EPA to review, and, if appropriate, revise such standards to

comply with the requirements of subsection (d). As a result of this review, we are promulgating

Z Operating permits at the Kingsville Dome facility have lapsed and may not be renewed; however, because there are
still uranium resources that could be exploited, Kingsville Dome is considered to be on standby for purposes of this
discussion.
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this final rule pursuant to CAA sections 112(q) and 112 (d) and setting standards that comply
with the requirements of CAA section112(d)(5). CAA section 112(d)(5) addresses standards for
area sources and provides that section 112(d) standards for area sources may provide for the use
of GACT by the affected area sources.

Subpart W regulates facilities and materials that are also regulated under the authority of
the Uranium Mill Tailings Radiation Control Act of 1978 (UMTRCA). UMTRCA directed the
EPA to establish standards of general application to protect public health, safety and the
environment from hazards associated with wastes from extraction or concentration of uranium or
thorium. The Nuclear Regulatory Commission (NRC) implements and enforces the EPA’s
standards through its licensing and regulatory program. By establishing requirements to control
radon emissions from uranium byproduct material or tailings during the facility’s operational
period, Subpart W supports and works in harmony with the NRC’s UMTRCA-based provisions
that limit radon concentrations at the site boundary.

2. Provisions of the 1989 rule

When promulgated in 1989, Subpart W established monitoring requirements and work
practices as methods to control radon emissions from impoundments used to manage uranium
byproduct material or tailings (51 FR 51654, December 15, 1989). Existing impoundments
(those operating as of December 15, 1989) were required to comply with a radon flux standard of
20 pCi/m?-sec, monitored using Method 115. New impoundments built after December 15, 1989
were required to be operated in accordance with the provisions of 40 CFR 192.32(a) and be
designed to meet one of two work practices:

e Phased disposal in impoundments no larger than 40 acres in area, with no more than two

such impoundments operating at any one time; or
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e Continuous disposal of tailings such that tailings are dewatered and immediately disposed
with no more than 10 acres of tailings exposed at any one time.
All impoundments were required to be operated to comply with the requirements of 40
CFR 192.32(a)?, notwithstanding the exemption in §192.32(a)(1) for impoundments constructed
prior to the promulgation of 40 CFR part 192. This provision was incorporated to ensure that
older impoundments were equipped with liners capable of retaining liquids within the
impoundment and monitoring systems capable of detecting leakages. Leaks could allow the
contents of the impoundment to dry out and increase radon emissions. As originally promulgated
in 1986, Subpart W envisioned that older impoundments would not be in use beyond December
31, 1992 unless granted an exemption or extension. Such impoundments were not required to
comply with the provisions of 40 CFR 192.32(a). The 1989 rulemaking eliminated the
prohibition on using existing impoundments beyond December 31, 1992 and required older
impoundments to comply with the requirements at 40 CFR 192.32(a) (51 FR 34066, September
24,1986 and 54 FR 51680, December 15, 1989).
3. Provisions of the final rule
This final rule defines and establishes GACT-based standards for conventional and non-
conventional impoundments and heap leach piles; in doing so, the final rule clarifies the
applicability of the 1989 rule to these different types of units and distinguishes among them. The
final rule retains the radon flux standard and monitoring requirements for conventional

impoundments in existence on December 15, 1989, and retains the provision that extended the

% 40 CFR 192.32(a) includes six elements, which apply during processing and prior to the end of the closure period:
1) construction of impoundments in conformance with the requirements of 40 CFR 264.221; 2) conformance to the
groundwater protection standards in 40 CFR 264.92 and related sections; 3) placement of a permanent radon barrier
on nonoperational impoundments; 4) demonstration that the permanent radon barrier limits radon releases to no
greater than 20 pCi/m?-sec; 5) conformance to the requirements of 40 CFR part 190 and 40 CFR part 440; and 6)
maintenance by NRC of public doses from radon emissions as far below the Federal Radiation Protection Guidance
as practicable. Only 8192.32(a)(1) is directly relevant to the goals of Subpart W, which in turn facilitate NRC in
achieving §192.32(a)(6).
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construction requirements in 40 CFR 192.32(a)(1) to these conventional impoundments. The
final rule also formalizes the 1989 management practices as GACT-based standards for
conventional impoundments constructed after December 15, 1989, with limited changes to the
1989 standard — the final rule focuses the cross-reference regarding the impoundment
construction requirements to 40 CFR 192.32(a)(1), instead of a more broad reference to 40 CFR
192.32(a) and removes the phrase “as determined by the Nuclear Regulatory Commission.” In
addition, the final rule establishes GACT-based standards for non-conventional impoundments
and heap leach piles, as follows:
e Non-conventional impoundments must maintain solid materials in a saturated condition,
with no solid materials visible above the level of liquid in the impoundment;
e Heap leach piles that have completed their operational life but not yet entered closure are
limited to no more than two such piles with an area no greater than 40 acres each; and
e Conformance to the construction requirements in 40 CFR 192.32(a)(1).

The final rule changes some existing definitions and adds several new definitions. The
amended definition of “operation” is finalized as proposed. The definitions of “continuous
disposal,” “dewatered,” “existing impoundment,” and “phased disposal” are amended to conform
to the amended definition of “operation.” New definitions of “standby,” “conventional

29 ¢

impoundment,” “non-conventional impoundment,” “heap leach pile,” “heap leach pile
operational life,” and “uranium recovery facility” are also being finalized as proposed. New
definitions of “final closure” and “reclamation plan” are added to the final rule to clarify when

Subpart W no longer applies to an impoundment or heap leach pile.

4. Key changes to the proposal
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The proposed rule contained several provisions that are modified in the final rule in
response to public comments. We proposed to eliminate the radon flux standard and monitoring
requirement for impoundments in existence on December 15, 1989. We believed this was
appropriate based on information that indicated that the remaining impoundments in this
category could comply with the GACT-based management practices. Information received
through public comments demonstrated that the assumptions that supported our proposal were
not correct and also that the pre-1989 unit that was expected to close (Cell 3 at the White Mesa
Mill) remains open. Therefore, the final rule retains the radon flux standard and monitoring
requirement for conventional impoundments in existence on December 15, 1989.

We proposed that non-conventional impoundments maintain one meter of liquid above
any solid materials in the impoundment. Our analyses indicate that liquids effectively attenuate
radon emissions, and that one meter of liquid would reduce the radon emissions by greater than
99%, to a level nearly indistinguishable from background. Based on public comment regarding
feasibility and cost associated with the water demand to maintain the liquid level in the
impoundment, the final rule requires only that solid materials remain saturated. Saturation will
effectively reduce radon emissions by approximately 95% compared to dry uranium byproduct
material or tailing. The water demand to maintain saturation should also be considerably reduced
compared to the proposal.

We proposed that heap leach piles be regulated under Subpart W from the time they
begin processing (i.e., at the time the leaching solution is first applied), because uranium
byproduct material or tailings begins to be generated at that time. We proposed they be limited in
size (40 acres) and number (no more than two operating at any one time), and maintain a 30%

moisture content to reduce radon emissions. Based on public comment, the final rule provides
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that heap leach piles become subject to Subpart W once they have finished their operational life,
when their sole purpose is to manage uranium byproduct material or tailings. As commenters
pointed out, this is consistent with the approach we have taken for conventional mills, where
waste material that has been separated from the recovered uranium has not been regulated under
Subpart W until it leaves the processing unit and is deposited in an impoundment. Further,
Subpart W will only apply to post-processing heap leach piles until they enter the closure
process. The final rule retains the proposed area and number limitations on piles that are between
processing and closure.
5. Economic impacts

This final rule will have limited economic impact. No new requirements are placed on
conventional impoundments. Further, impacts associated with non-conventional impoundments
and heap leach piles will be less than those estimated for the proposed rule. Operators of non-
conventional impoundments and heap leach piles will not incur additional cost related to liners,
which are required by other regulations. Operators of non-conventional impoundments will be
required to maintain liquids in the impoundment such that no solids are visible above the liquid
level. In addition, operators of heap leach facilities can reduce the period of time they are subject
to Subpart W and thus reduce compliance costs by expeditiously beginning the closure process
after the operational life of the pile has ended, and we encourage timely closure in all cases.

Table 1 presents a summary of the unit cost (per pound of U3Og) for implementing each
GACT-based standard at each of the three types of uranium recovery facilities. In addition to
presenting the GACT costs individually, Table 1 presents the total unit cost to implement all

relevant GACT-based standards at each type of facility. Table 1 shows that a conventional mill
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will have both conventional and non-conventional impoundments, and be required to maintain
saturation in the non-conventional impoundments.

Table 1: Final GACT-based Standards
Costs per Pound of U3Og

Unit Cost ($/Ib U30g
Conventional
Mills ISL Facilities | Heap Leach
GACT - Double Liners for Conventional
$1.04 — —
Impoundments*
GACT — Double Liners for Non-
conventional Impoundments™ $1.04 $3.07 $0.22
GACT - Maintaining Non-conventional
Impoundment Sediments 100% $0.015 $0.026 $0.0013
Saturated
GACT - Liners for Heap Leach Piles* — — $2.01
GACTs — Total for All Four $2.09 $3.09 $2.24
- — o -
g;s)elme Facility Costs** (EIA Section $55.18 $51.31 $45.06

* Liners required by 40 CFR part 192
**Based on a price of U3Og of $55/Ib

Based on the information in Table 1, the four GACT-based standards represent about 4%,
6%, and 5% of the baseline cost (per pound of U3Og) at conventional, ISL, and heap leach
uranium recovery facilities, respectively. The table shows that, at a market price of $55 per
pound, the baseline facility costs for a conventional mill are greater than the market price of
uranium. However, since the liner requirements would have to be met under 40 CFR part 192,
these costs are not actually being imposed by Subpart W. The only cost associated with the final
rule is the cost of maintaining saturation in the non-conventional impoundments, which is
minimal.

6. Public engagement
During development of the proposed rule and throughout the public comment period, the

EPA engaged with stakeholders and sought public input. Subsequent to beginning the

rulemaking process, the EPA entered into a settlement agreement in August 2009 with Colorado
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Citizens Against Toxic Waste (CCAT) and Rocky Mountain Clean Air Action. As part of the

settlement agreement, the EPA agreed to:

o Provide three public presentations and a national webinar on the rulemaking;

o Conduct quarterly stakeholder conference calls on the status of the rulemaking;
and

o Create a public website and post non-privileged records.

The EPA conducted public presentations in June 2009 in Carfion City, Colorado, near the
Cotter Mill; in October 2009 in Rapid City, South Dakota, in conjunction with the Western
Mining Action Network’s semi-annual conference; and in May 2010 on lands of the Ute
Mountain Ute Tribe in southeastern Utah, near the White Mesa Mill. The EPA also presented a
national webinar in June 2010. Records of EPA’s quarterly stakeholder calls and non-privileged
records regarding this Subpart W rulemaking are available at the following public website:
https://www.epa.gov/radiation/subpart-w-rulemaking-activity.

In addition to the presentations specified in the settlement agreement, the EPA conducted
presentations at numerous industry-sponsored events, particularly the annual uranium recovery
workshop sponsored by the NRC and the National Mining Association (NMA). Beginning in
2009, the EPA provided regular updates on the Subpart W rulemaking at these annual
workshops. The EPA also provided a presentation for NMA officials in October 2009 and
participated in NRC’s uranium recovery licensing workshop in January 2011.

The EPA also actively sought interactions with tribal stakeholders. Several current or
proposed uranium recovery facilities are of interest to tribes. The White Mesa Mill is located just
north of Ute Mountain Ute lands in southeastern Utah. The Oglala Sioux Tribe has been active in

the renewal of the operating license for the Crow Butte ISL facility in northwestern Nebraska
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and the initial licensing of the proposed Dewey-Burdock ISL facility in southwestern South
Dakota. The Navajo Nation has been active in the development of proposed ISL facilities in New
Mexico.

The EPA conducted presentations at the Uranium Contamination Stakeholder Workshops
in 2009 and 2010 in Gallup, New Mexico and Tuba City, Arizona, respectively. In addition to
the presentations, the EPA also held discussions with representatives from the Navajo EPA and
the Hopi Tribe. In June 2014, after the proposed rule was published, the EPA gave a presentation
for the National Tribal Air Association (NTAA) on the monthly NTAA/EPA policy call.

Concurrent with issuance of the 2014 proposed rule, the EPA sent letters to 53 tribal
leaders offering consultation on the rule, consistent with the EPA’s “Policy on Consultation and
Coordination with Indian Tribes.” Consultation is a process of meaningful communication and
coordination between the EPA and tribal officials prior to the EPA taking actions or
implementing decisions that may affect tribes. The Ute Mountain Ute Tribe responded and
requested a formal consultation. The consultation was held in July 2014 between officials of the
EPA’s Office of Radiation and Indoor Air in Washington, DC and officials from EPA Region 8
and the Tribe at Tribal headquarters in Towaoc, Colorado (Docket No. EPA-HQ-OAR-2008-
0218-0120).

The EPA has also met with individual stakeholder groups. Prior to publication of the
proposed rule, the EPA met with representatives from CCAT, Uranium Watch, and the Sheep
Mountain Alliance. Following publication of the proposed rule, the EPA met with the Southern
Environmental Law Center. Concurrent with public hearings in September 2014, the EPA met

with representatives from CCAT and the Energy Minerals Law Center. Following the public
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comment period, in November 2014 the EPA met with representatives from Uranium Watch and
the Information Network for Responsible Mining (INFORM).
B. Does this action apply to me?

The regulated categories and entities potentially affected by the final standards are shown
below in Table 2:

Table 2 — Industrial Source Categories Affected by this Final Action

Category NAICS Examples of regulated
code! Entities
Industry:

Uranium Ores Mining and/or 212291 Area source facilities that extract

Beneficiating or concentrate uranium from any
ore processed primarily for its
source material content

Leaching of Uranium, 212291 Area source facilities that extract

Radium or Vanadium Ores or concentrate uranium from any

ore processed primarily for its
source material content

! North American Industry Classification System.

This table is not intended to be exhaustive, but rather provides a guide for readers
regarding entities likely to be affected by this final action. If you have any questions regarding
the applicability of this action to a particular entity, consult either the air permit authority for the
entity or your EPA regional representative as listed in 40 CFR 61.04 of subpart A (General
Provisions).

C. Where can | get a copy of this document and other related information?

In addition to being available in the docket, an electronic copy of this final action will

also be available on the Internet. Following signature, a copy of this final action will be posted at

the following address:_https://www.epa.gov/radiation/subpart-w-national-emission-standards-
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radon-emissions-operating-mill-tailings. Following publication in the Federal Register, the EPA

will post the Federal Register version and key technical documents at this same Web site.
D. Judicial Review and Administrative Reconsideration

Under CAA section 307(b)(1), judicial review of this final action is available only by
filing a petition for review in the United States Court of Appeals for the District of Columbia
Circuit by [INSERT DATE 60 DAYS FROM DATE OF PUBLICATION IN THE FEDERAL
REGISTER]. Under CAA section 307(b)(2), the requirements established by this final rule may
not be challenged separately in any civil or criminal proceedings brought by the EPA to enforce
the requirements.

Section 307(d)(7)(B) of the CAA further provides that “[o]nly an objection to a rule or
procedure which was raised with reasonable specificity during the period for public comment
(including any public hearing) may be raised during judicial review.” This section also provides
a mechanism for the EPA to reconsider the rule “[i]f the person raising an objection can
demonstrate to the Administrator that it was impracticable to raise such objection within [the
period for public comment] or if the grounds for such objection arose after the period for public
comment (but within the time specified for judicial review) and if such objection is of central
relevance to the outcome of the rule.” Any person seeking to make such a demonstration should
submit a Petition for Reconsideration to the Office of the Administrator, U.S. EPA, Room 3000,
EPA WJC West Building, 1200 Pennsylvania Ave. NW., Washington, DC 20460, with a copy to
both the person(s) listed in the preceding FOR FURTHER INFORMATION CONTACT section,
and the Associate General Counsel for the Air and Radiation Law Office, Office of General
Counsel (Mail Code 2344A), U.S. EPA, 1200 Pennsylvania Ave. NW., Washington, DC 20460.

I1. Background

Page 17 of 141



A. What is the Agency’s legal authority for taking this action?

Section 112(q)(1) of the Clean Air Act (CAA) requires that NESHAPS “in effect before
the date of enactment of the Clean Air Act Amendments of 1990 [Nov. 15, 1990]. . . shall be
reviewed and, if appropriate, revised, to comply with the requirements of subsection (d) of . . .
section [112].” The EPA promulgated 40 CFR part 61, subpart W, “National Emission Standards
for Radon Emissions from Operating Mill Tailings,” (Subpart W) on December 15, 1989.% The
EPA conducted this review of Subpart W under CAA section 112(q)(1).

Section 112(d) of the CAA requires the EPA to establish emission standards for major
and area sources. A major source is any stationary source that emits or has the potential to emit
10 tons per year (tpy) or more of any single HAP or 25 tpy or more of any combination of HAPS.
An area source is a stationary source of HAP that is not a major source. For operating uranium
byproduct material or tailings impoundments, the HAP of concern is radon-222 (hereafter
referred to as "radon" or Rn-222). Radon emissions from operating uranium recovery facilities
are far below the statutory thresholds® and EPA has not set alternative criteria for identifying
major sources of radionuclide emissions; thus, all sources regulated under Subpart W are area
sources (EPA-HQ-OAR-2008-0218-0001, 0002). See Section IV.A.2.

Section 112(qg)(1) does not dictate how the EPA must conduct its review of those
NESHAPs issued prior to 1990. Rather, it provides that the Agency must review, and, if

appropriate, revise the standards to comply with the requirements of section 112(d). Determining

* On April 26, 2007, Colorado Citizens Against Toxic Waste (CCAT) and Rocky Mountain Clean Air Action filed a
lawsuit against EPA (EPA-HQ-OAR-2008-0218-0013) for EPA’s alleged failure to review and, if appropriate,
revise NESHAP Subpart W under CAA section 112(q)(1). A settlement agreement was entered into between the
parties in November 2009 (EPA-HQ-OAR-2008-0218-0020, 0021).

> Annual emissions of radon from a 40-acre impoundment, assuming a radon flux of 20 pCi/m?-sec, can be
calculated to be approximately 2.5 Ci. The specific activity of radon is about 150,000 Ci/g. Reasonably anticipated
emissions from sources subject to Subpart W do not approach the 10 tpy threshold established in CAA §112(a)(1) to
define major sources.
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what revisions, if any, are appropriate for these NESHAPs is best assessed through a case-by-
case consideration of each NESHAP. As explained below, in this case, we have reviewed
Subpart W and are revising the standards consistent with section 112(d)(5), which addresses
standards for area sources. After our review, we determined it was appropriate to revise Subpart
W to clarify the applicability of the rule to non-conventional impoundments and heap leach piles
and promulgate standards that are more appropriate for controlling radon emissions at those
sources, consistent with the requirements of CAA section 112(d)(5). All units regulated by
Subpart W are area sources and we determined that promulgating GACT-based standards under
CAA section 112(d)(5) is appropriate for these sources.

For area sources, the Administrator has the discretion under CAA section 112(d)(5) to set
standards based on GACT in lieu of maximum achievable control technology (MACT) under
sections 112(d)(2) and (d)(3), which is required for major sources. Under CAA section
112(d)(5), the Administrator may elect to promulgate standards or requirements for area sources
“which provide for the use of generally available control technologies or management practices
by such sources to reduce emissions of hazardous air pollutants.” Consistent with section
112(d)(5), we are revising Subpart W to reflect GACT-based standards.

B. What source category is affected by the final rule?

The source category regulated under Subpart W, first defined in 1986, is facilities
licensed to manage uranium byproduct material during and following the processing of uranium
ores, commonly referred to as uranium mills and their associated tailings. Licenses are issued by
the U.S. Nuclear Regulatory Commission (NRC) or NRC Agreement States. As promulgated in
1986 and 1989, Subpart W defines “uranium byproduct material or tailings” as “the waste

produced by the extraction or concentration of uranium from any ore processed primarily for its
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source material content.”® Neither of these definitions is affected by this action. For clarity, in
this action we refer to this source category by the term “uranium recovery facilities,” and we are
adding this phrase to the definitions section of the rule. Use of this term encompasses the
existing universe of facilities whose HAP emissions are currently regulated under Subpart W.
Uranium recovery facilities process uranium ore to extract uranium. The HAP emissions from
any type of uranium recovery facility that manages uranium byproduct material or tailings are
subject to regulation under Subpart W. This currently includes three types of uranium recovery
facilities: (1) conventional uranium mills; (2) ISL facilities; and (3) heap leach facilities. Subpart
W requirements specifically apply to the affected sources at the uranium recovery facilities that
are used to manage or contain the uranium byproduct material or tailings. Common names for
these structures may include, but are not limited to, impoundments, tailings impoundments,
tailings piles, evaporation or holding ponds, and heap leach piles. However, the name itself is not
important for determining whether Subpart W requirements apply to that structure; rather,
applicability is based on what these structures contain and the use of these structures to manage
or contain uranium byproduct material or tailings.
C. How does Subpart W regulate HAP emissions from the source category?

Subpart W was initially promulgated on September 24, 1986 (51 FR 34056) and amended
pursuant to a voluntary remand on December 15, 1989 (54 FR 51654). At the time of
promulgation in the 1980s, the predominant form of uranium recovery was through the use of

conventional mills. As promulgated in 1989, Subpart W contained two separate standards. The

® pursuant to the Atomic Energy Act of 1954, as amended, the Nuclear Regulatory Commission defines “source
material” as “(1) Uranium or thorium or any combination of uranium or thorium in any chemical or physical form;
or (2) Ores that contain, by weight, one-twentieth of one percent (0.05 percent), or more, of uranium or thorium, or
any combination of uranium or thorium” (10 CFR 20.1003). For a uranium recovery facility licensed by the Nuclear
Regulatory Commission under 10 CFR Part 40, “byproduct material” means the “tailings or wastes produced by the
extraction or concentration of uranium or thorium from ore processed primarily for its source material content,
including discrete surface wastes resulting from uranium solution extraction processes” (10 CFR 20.1003 and 40.4).)
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first standard applied to “existing” impoundments, i.e., those in existence and licensed by the
NRC (or its Agreement States) on or prior to December 15, 1989. Owners or operators of
existing tailings impoundments were required to ensure that emissions from those impoundments
did not exceed a radon (Rn-222) flux standard of 20 picocuries per meter squared per second
(pCi/m?-sec). As stated at the time of promulgation: “This rule will have the practical effect of
requiring the mill owners to keep their piles wet or covered” (54 FR 51689). Keeping the piles
(impoundments) wet or covered with soil would reduce radon emissions to a level that would
meet the standard. This is still considered an effective method to reduce radon emissions at all
uranium byproduct material or tailings impoundments.

The method for monitoring for compliance with the radon flux standard was prescribed
as Method 115, found at 40 CFR part 61, Appendix B. The owners or operators of existing
impoundments were required to report to the EPA the results of the compliance testing for any
calendar year by no later than March 31 of the following year.

There is currently one operating mill with impoundments that pre-date December 15,
1989, and two mills that are currently in standby mode. All of these impoundments are subject to
Subpart W until they begin closure.

The second standard applied to “new” impoundments constructed after December 15,
1989. The requirements applicable to new impoundments were work practice standards that
regulated either the size and number of impoundments, or the amount of tailings that may remain
uncovered at any time. After December 15, 1989, “no new tailings impoundment can be built
unless it is designed, constructed and operated to meet one of the following two work practices:

1. Phased disposal in lined tailings impoundments that are no more than 40 acres in

area and meet the requirements of 40 CFR 192.32(a) as determined by the
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Nuclear Regulatory Commission. The owner or operator shall have no more than
two impoundments, including existing impoundments, in operation at any one
time.

2. Continuous disposal of tailings such that tailings are dewatered and immediately
disposed with no more than 10 acres uncovered at any time and operated in
accordance with §192.32(a) as determined by the Nuclear Regulatory
Commission.”

The basis of the work practice standards was to (1) limit the size of the impoundment,
which limits the radon source; or (2) use the continuous disposal system, which prohibits large
accumulations of dewatered uncovered uranium byproduct material or tailings, limiting the
amount of radon released.

D. What changes to Subpart W did we propose?

Pursuant to CAA Section 112(d)(5), in the May 2, 2014 notice we proposed GACT-based
standards for the affected sources at conventional uranium mills, ISL facilities and heap leach
facilities. Subpart W has always applied to these sources; however, given the evolution of
uranium recovery facilities over the last 20 years, we thought it appropriate to revise Subpart W
to tailor the requirements of the NESHAP to the different types of facilities in existence at this
time and reaffirm Subpart W’s applicability to these facilities. For the conventional
impoundments the GACT-based standards were based upon the requirements established in
1989. We also proposed to revise Subpart W to add appropriate definitions, standards and other
requirements that are more applicable to HAP emissions at these different types of uranium

recovery facilities. Specifically, we proposed to:
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remove monitoring requirements for impoundments constructed prior to December 15,
1989 and to have these “existing” impoundments demonstrate compliance with the
proposed GACT-based standards;
clarify that any impoundment at a uranium recovery facility that contained uranium
byproduct materials or tailings is regulated under Subpart W and subject to the liner
requirements referenced at 40 CFR 192.32(a)(1), including “evaporation” or “holding”
ponds;
establish as GACT-based standards that these “non-conventional” or liquid-holding
impoundments meet the design and construction requirements of 40 CFR 192.32(a)(1),
with no size/area restriction or monitoring requirement, and that during the active life of
the pond at least one meter of liquid be maintained in the pond;
establish as GACT-based standards that heap leach piles meet the phased disposal
management practice standard (which limits an owner/operator to no more than two
operating heap leach piles of no more than 40 acres each at any time) and the design and
construction requirements at 40 CFR 192.32(a)(1) as GACT-based standards, and
maintain minimum moisture content of 30%;
add a definition of “standby” to clarify the term and how it relates to the operational
phase of an impoundment;
amend the definition of “operation” of an impoundment so that it is clear when the owner
or operator is subject to the requirements of Subpart W,

99 ¢

add definitions of “conventional impoundment,” “non-conventional impoundment,”
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“heap leach pile,” “uranium recovery facility” and “heap leach pile operational life” to be

consistent with the GACT-based standards;
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e determine whether Subpart W adequately addresses protection from extreme weather
events;
e revise 40 CFR 61.252(b) and (c) to accurately reflect that it is only 40 CFR 192.32(a)(1)
that is applicable to Subpart W; and
e remove the phrase “as determined by the Nuclear Regulatory Commission” in 40 CFR
61.252(b)(1) and (2).
E. Comments on the proposed rule
The public comment period began on May 2, 2014 and was originally proposed to end on
July 31, 2014. The comment period was extended by public request until October 29, 2014. We
held two days of public hearings in Denver, CO on September 4 and 5, 2014. During the public
comment period for the proposed rule, the EPA met with tribal leaders from the Ute Mountain
Ute Tribe, consistent with the “EPA Policy on Consultation and Coordination with Indian
Tribes” (http://www.epa.gov/tribal/forms/consultation-and-coordination-tribes). The consultation
was held on July 10, 2014. The Tribe had numerous comments regarding the White Mesa
uranium mill. Tribal land is several miles from the mill. The mill is the only operating
conventional mill in the country, and the Tribe presented valuable information and comments for
the rulemaking. The Tribe also raised enforcement issues that are concerns for the State of Utah
and the EPA Region 8 office, but are not relevant to this rulemaking. The EPA has delegated to
the State of Utah authority for implementation and enforcement of Subpart W (60 FR 13912,
March 15, 1995).
The EPA received approximately 45 separate sets of comments on the proposed rule,

including multiple submittals by the same author(s). The comments range in size from one page

to several hundred pages, and in many cases contain dozens of individual comments. All told the
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EPA identified over 4,000 individual comments. A mass mailer that contains over one thousand
signatures is also in the docket for this rulemaking (Docket No. EPA-HQ-OAR-2008-0218). The
docket also includes the transcripts of the two public hearings held in Denver, CO on September
4 and 5, 2014. All of the comments received are in the docket for this rulemaking. All comments
can be accessed electronically through the Federal Document Management System (FDMS),
available at http://www.regulations.gov. This website provides instructions on how to access the
electronic docket. Some submittals may be duplicated in FDMS, as a commenter may have used
several methods to ensure the comments were received, such as statement at a public hearing,
fax, e-mail, U.S. mail, or directly through FDMS.

There are two primary mechanisms by which we explain the issues raised in public
comments and our reactions to them. First, we discuss broad or major comments in the following
sections of this document. Second, we are including in the docket a document, accompanying
this action, entitled “Summary of Public Comments and Responses.” The Response to
Comments document addresses all other significant comments on the proposal. We gave all the
relevant comments we received, whether written or oral, consideration in developing the final
rule.

I11. What final amendments are we issuing with this action?

This action finalizes the EPA’s determinations pursuant to its review of Subpart W under
CAA section 112(q)(1) to “review, and if appropriate, revise” NESHAPs promulgated prior to
November 15, 1990. After review of the comments we determined that commenters provided
reasons and presented information supporting revision to certain aspects of the proposed rule. In
this section we describe the final amendments to Subpart W for this action and identify revisions

made to the proposed rule in response to comments.
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A. Application of Generally Available Control Technologies (GACT) to uranium recovery
facilities

We determined that the management practices promulgated in 1989 for conventional
impoundments constructed after December 15, 1989 remain suitable for controlling radon from
uranium byproduct material or tailings. We also concluded that these management practices
qualify as elements of GACT-based standards for these impoundments. We further determined
that there are management practices which constitute generally available control technologies
that could be applied to non-conventional impoundments and heap leach piles. The final rule
establishes the following elements as GACT-based standards for conventional impoundments
constructed after December 15, 1989, non-conventional impoundments and heap leach piles:

e Construction of all impoundments containing or managing uranium byproduct material in
accordance with the requirements in 40 CFR 192.32(a)(1);

e Operation of conventional impoundments in accordance with either the phased disposal
or continuous disposal method;

e Operation of non-conventional impoundments such that solid materials in the
impoundment are not visible above the liquid level, to be verified by daily visual
inspection and documented by digital photograph no less frequently than weekly; and

e Maintenance of heap leach piles that have completed their operational life but have not
yet entered closure in accordance with the phased disposal method (piles no larger than
40 acres in area and no more than two such piles at any time).

For conventional impoundments constructed before December 15, 1989, we retained the
radon flux standard originally promulgated in 1989, and retained the requirement that the

impoundments comply with the construction requirements in 40 CFR 192.32(a)(1),
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notwithstanding the exemption in 8192.32(a)(1) for impoundments constructed prior to the

promulgation of 40 CFR part 192.

B. Definitions, References and Conforming Editorial Revisions

We are making revisions to several existing definitions and references, deleting a phrase

and providing several new definitions. These revisions are:

The definition of “operation” is revised as proposed,;

The definitions of “continuous disposal,” “dewatered,” “existing impoundment,” and
“phased disposal” are revised to conform to the revised definition of “operation”;
Definitions of “standby,” “conventional impoundment,” “non-conventional

29 ¢¢

impoundment,” “heap leach pile,” “uranium recovery facility,” and “heap leach pile
operational life” are added as proposed, with minor conforming changes;

The reference in the 1989 rule at 40 CFR 61.252(b) and (c) is revised to 40 CFR
192.32(a)(1), as proposed, to clarify that the liner requirements are the portion of
interest; as finalized, the reference to 40 CFR 192.32(a)(1) is included in
8261.252(a)(2)(i), (a)(2)(ii), (b) & (c) and the reference at 861.252(c) in the 1989 rule
is incorporated into §61.252(a)(1) in the final rule;

The phrase “as determined by the Nuclear Regulatory Commission” is eliminated
from 40 CFR 61.252(b)(1) and (2), as proposed (861.252(a)(2)(i) and (ii) in the final
rule);

The definition of “final closure” is added for completeness and clarity, in response to

comments regarding the applicability of Subpart W; and

The definition of “reclamation plan” is added to further clarify the concept of closure.

C. What are the recordkeeping, notification and reporting requirements?
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New and existing affected sources are required to comply with the existing requirements
of the General Provisions (40 CFR part 61, subpart A). The General Provisions include specific
requirements for notifications, recordkeeping and reporting, including provisions for notification
of construction and/or modification and startup as required by 40 CFR 61.07, 61.08 and 61.09.

We are also requiring that all affected sources maintain certain records pertaining to the
design, construction and operation of conventional impoundments, non-conventional
impoundments and heap leach piles. These records must be retained at the facility and contain
information demonstrating that the impoundments and/or heap leach pile meet the requirements
in 40 CFR 192.32(a)(1), including but not limited to, all tests performed that prove the liner is
compatible with the material(s) being placed on the liner. For non-conventional impoundments,
this requirement also includes records showing compliance with the requirement to maintain
liquid in the impoundment such that solid materials are not visible above the liquid.” Documents
showing that the impoundments and/or heap leach pile meet the requirements in §192.32(a)(1)
are already required as part of the pre-construction application submitted under 40 CFR 61.07, so
these records should already be available. Written and other records showing compliance with
the liquid requirement for non-conventional impoundments can be created during the daily
inspections of the tailings and waste retention systems required by the NRC (and Agreement
States) under the inspection requirements of 10 CFR part 40, Appendix A, Criterion 8A.

Because we are retaining the radon flux standard for conventional impoundments in
existence on December 15, 1989, we are also retaining the associated reporting requirements at
40 CFR 61.254 and these units must also comply with the revised recordkeeping requirements at

40 CFR 61.255, as applicable.

" The liquid requirement pertains to having the level of liquid cover any and all solid uranium byproduct material or tailings. We
do not anticipate a large quantity of solid uranium byproduct material or tailings in these non-conventional impoundments (EPA—
HQ-OAR- 2008-0218-0088).
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Because we are promulgating new recordkeeping requirements for uranium recovery
facilities, we are required by the Paperwork Reduction Act (PRA) to prepare an estimate of the
burden of such record-keeping on the regulated entity, in both cost and hours necessary to
comply with the requirements. We have submitted the Information Collection Request (ICR)
containing this burden estimate and other supporting documentation to the Office of
Management and Budget (OMB). See Section VI1.B for more discussion of the PRA and ICR.

We believe the record-keeping requirements promulgated today will not create a
significant burden for operators of uranium recovery facilities. As described earlier, we are
requiring retention of two types of records: (1) Records demonstrating that the impoundments
and/or heap leach pile meet the requirements in 8192.32(a)(1) (e.g., the design and liner testing
information); and (2) records showing that liquid is maintained to cover any solid uranium
byproduct material or tailings present in non-conventional impoundments.

Documents demonstrating that the affected sources comply with §192.32(a)(1)
requirements are necessary for the facility to obtain regulatory approval from the NRC (or an
NRC Agreement State) and the EPA to construct and operate the affected sources (this includes
any revisions during the period of operations). Therefore, these records will exist independent of
Subpart W requirements and will not need to be continually updated as a result of this record-
keeping requirement in Subpart W; however, we are including this record-keeping requirement
in Subpart W to require that the records be maintained at the facility and available for inspection
during its operational lifetime (in some cases the records might be stored at a location away from
the facility, such as corporate offices). This might necessitate creating copies of the original

records and providing a location for storing them at the facility.
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Keeping a record to provide confirmation that liquid is maintained above the solid
uranium byproduct material or tailings present in non-conventional impoundments should also
be relatively straightforward. This would involve visual inspection and documentation, such as
written notes and digital photographs with embedded date and time and other identifying
metadata, using photographic capabilities that are readily available, such as smartphones or small
digital cameras. As noted earlier, NRC and Agreement State licenses require operators to inspect
the facility on a daily basis. Only minimal effort will be necessary to make observations of
saturation and record the information in inspection log books that are already kept on site and
available to inspectors. Inspections for saturation can occur during the daily inspections that are
already required by NRC and Agreement States. The final rule requires that operators record
written observations daily and collect photographic evidence of liquid depth no less frequently
than weekly. Beginning on the effective date of this final rule, digital photographs are to be
uploaded on at least a monthly basis to the EPA’s Subpart W Impoundment Photographic
Reporting (SWIPR) system. If that system is unavailable, digital photographs are to be retained
by the facility and provided to the EPA or the authorized state upon request.

The final rule also includes a definition of “final closure” that refers to notification by the
facility owner/operator. Subpart W applies to operating sources used to manage uranium
byproduct material or tailings. Sources cease to be operating when they enter the closure process.
The definition of “final closure” in the final rule clarifies that closure does not begin until the
owner or operator provides written notification to the EPA and the NRC that the impoundment
or heap leach pile is no longer used for its operational purpose and is being managed under an

approved reclamation plan for that impoundment or pile, or the facility closure plan. Such
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notifications should involve limited effort on the part of facility owners or operators. A
reclamation plan is required by NRC regulation and is not a new requirement under Subpart W.

We estimate the burden in hours and cost for uranium recovery facilities to comply with
the proposed recordkeeping and notification requirements are as follows:

Table 3 — Burden Hours and Costs for Recordkeeping Requirements
(Annual figures except where noted)

Activity Hours Costs
Maintaining Records for the 40 CFR 192.32(a)(1) *20 *$1,430
requirements
Verifying saturation for non-conventional impoundments, 291 $14,650
including collecting and uploading digital photographs

* These figures represent a one-time cost to the facility.
IVV. What is the rationale for our final decisions and amendments to Subpart W?
A. Legal authorities and GACT
1. What is the legal authority for GACT based standards and management practices in the
final rule?

Section 112(q)(1) of the CAA requires that NESHAPS “in effect before the date of
enactment of the Clean Air Act Amendments of 1990 [Nov. 15, 1990]...shall be reviewed and, if
appropriate, revised, to comply with the requirements of subsection (d) of...section [112].” The
EPA promulgated 40 CFR part 61, subpart W, “National Emission Standards for Radon
Emissions from Operating Mill Tailings,” (“Subpart W) on December 15, 1989.% The EPA
conducted this review of Subpart W under CAA section 112(q)(1).

Section 112(d) establishes the requirements for emission standards for HAP promulgated

under section 112. It establishes different requirements for major sources and area sources. A

& On April 26, 2007, CCAT and Rocky Mountain Clean Air Action filed a lawsuit against the EPA (EPA-HQ-OAR-
2008-0218-0013) for the EPA’s alleged failure to review and, if appropriate, revise NESHAP Subpart W under
CAA section 112(g)(1). A settlement agreement was entered into between the parties in November 2009 (EPA-HQ-
OAR-2008-0218-0020, -0021).
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major source is any stationary source that emits or has the potential to emit 10 tpy or more of any
single HAP or 25 tpy or more of any combination of HAPs. An area source is a stationary source
of HAP that is not a major source. See Sections I1.B and 1V.A.2 for discussion of area sources as
they relate to Subpart W.

Pursuant to CAA section 112(d), standards for major sources “shall require the maximum
degree of reduction in emissions of the hazardous air pollutants...that the
Administrator...determines is achievable.” For area sources, the Administrator has the discretion
under CAA section 112(d)(5) to set standards based on GACT in lieu of MACT. Specifically,
CAA section 112(d)(5) provides that the Administrator may elect to promulgate standards or
requirements for area sources “which provide for the use of generally available control
technologies or management practices by such sources to reduce emissions of hazardous air
pollutants.”

Section 112(qg)(1) does not dictate how the EPA must conduct its review of those
NESHAPs issued prior to 1990. Rather, it provides that the Agency must review, and if
appropriate, revise the standards to comply with the requirements of section 112(d). Determining
what revisions, if any, are appropriate for these NESHAPSs is best assessed through a case-by-
case consideration of each NESHAP. In other rulemakings, the EPA has determined that GACT
standards are appropriate for a number of different area sources, including, for example,
industrial, commercial and institutional boilers (promulgated at 40 CFR part 63, subpart JJJJJJ)
and oil and natural gas production facilities (promulgated at 40 CFR part 63, subpart HH). Using
a GACT evaluation, the EPA has historically established both emission standards and

management practices, as appropriate.

Page 32 of 141



As explained below, in this case, we have reviewed Subpart W and are revising the
standards consistent with section 112(d)(5), which addresses standards for area sources. After
our review, we determined it was appropriate to revise Subpart W to clarify the applicability of
the rule to non-conventional impoundments and heap leach piles and promulgate standards that
are more appropriate for controlling radon emissions at those sources. All units regulated by
Subpart W are area sources and we determined that promulgating GACT-based standards under
CAA section 112(d)(5) is appropriate for these sources. Consistent with section 112(q)(1) we are
revising Subpart W to comply with the requirements in section 112(d) relating to emission
standards for area sources and are thus revising the Subpart W standards to reflect GACT-based
standards.

2. What key comments did we receive on our legal authorities and the GACT approach?

We received several comments challenging our use of GACT for this rulemaking.
Commenters specifically asserted that the EPA may not set GACT-based standards for sources
subject to Subpart W and challenged our conclusion that facilities subject to Subpart W are area
sources.

Commenters further argued that the work practices instituted for conventional
impoundments in 1989, which we are finalizing today as GACT-based standards, are contrary to
CAA section 112(h), which allows the EPA to promulgate work practices in lieu of MACT
standards only when “it is not feasible in the judgment of the Administrator to prescribe or
enforce an emission standard.”

We summarize below a number of comments received on this topic and present our
responses. Additional comment responses on this topic appear in the Response to Comments

document in the docket for this rulemaking.
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Comment: A commenter argued that uranium recovery operations should be considered,
by definition, major sources of hazardous air pollutants and should be subject to major source
requirements. The commenter further stated that the EPA’s document Background Information
for Proposed Area Source Standards is misleading because it uses the standard major source
threshold at CAA section 112 (a)(1), that any stationary source that emits or has the potential to
emit 10 tpy or more of any single HAP or 25 tpy or more of any combination of HAPs, to
support its conclusion that uranium recovery facilities regulated under Subpart W are area
sources. The commenter stated that radon is not measured in tpy and that the CAA section 112
threshold of 10 or 25 tpy was not intended to apply to radon or other radionuclides.

Response: Under section 112(a)(1) of the CAA major sources are defined as stationary
sources or groups of stationary sources that emit, or have the potential to emit, any single HAP at
a rate of 10 tpy or more, or 25 tpy or more of any combination of HAP. An area source, in turn,
is any stationary source of HAP that is not a major source. CAA section 112(a)(2). The statute
also allows the EPA to establish lower thresholds, or for radionuclides to establish different
criteria based on the characteristics of the air pollutant and relevant factors, but the statute is
clear on its face that the EPA is not required to set alternative criteria. CAA section 112(a)(1). In
the absence of alternative criteria, the statutory criteria of 10 tpy of a single HAP or 25 tpy of a
combination of HAP applies, and any source that does not meet or exceed those thresholds is an
area source. By allowing the EPA to set different criteria only for radionuclides, the statute
implicitly recognizes that an alternative to the statutory thresholds based on tpy may be
appropriate for sources of radionuclides. Nonetheless, the statute neither requires the EPA to set
alternative criteria for defining major sources of radionuclides, nor obligates the EPA to

designate any or all radionuclide sources as major sources. In sum, the statute explicitly leaves
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open the possibility that all sources of radionuclides will be regulated as area sources unless the
EPA decides to establish alternate criteria. Moreover, even if the EPA had decided to set
alternate criteria, nothing in the CAA would have required the EPA to establish criteria that
would have the effect of making some sources that manage uranium byproduct material or
tailings major sources of HAP. Thus, there is no basis for the commenter’s assertion that
uranium recovery operations should be considered, by definition, major sources of HAP.

In addition, regulating sources that manage uranium byproduct material or tailings as area
sources does not constrain the EPA’s regulatory options. For area sources, the EPA can set
GACT standards under CAA section 112(d)(5) or MACT standards under CAA section
112(d)(2). EPA’s decision to retain this flexibility by regulating these sources as area sources is
reasonable and consistent with the discretion given to the EPA by the statutory text.

It is also worth noting that, under Subpart W, radon emissions from sources that manage
uranium byproduct material or tailings are regulated regardless of whether they qualify as major
or area sources. For source categories not regulated before 1990, the EPA has discretion to
decide whether to list and thus whether to regulate area sources. Radon emissions from uranium
byproduct material or tailings, however, were regulated prior to 1990 and CAA section 112(q)
explicitly provides that such standards remain in force and effect after the effective date of the
1990 CAA Amendments. The distinction between major and area sources thus does not affect
whether sources subject to Subpart W are regulated under CAA section 112. Nothing in CAA
section 112(q)(1) or CAA section 112(d) limits EPA’s discretion to set standards under CAA
section 112(d)(5), for sources regulated prior to the 1990 CAA Amendments whose emissions do

not exceed the major source threshold established by Congress.
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Comment: Commenters stated that the EPA must establish a source category pursuant to
CAA section 112(c)(1) before promulgating CAA section 112(d) standards. One of these
commenters cites to a 2007 EPA rulemaking which stated that listing pursuant to section 112(c)
is a critical aspect and a condition precedent to issuing CAA section 112(d)(5) standards.
Commenters also argued that the EPA must determine all HAPs present at uranium recovery
facilities before the EPA can establish a source category, develop criteria to differentiate between
major and area sources of radionuclides, and promulgate emission standards, whether MACT or
GACT.

Another commenter asserted that because CAA section 112(q) requires pre-1990
regulations to be reviewed and, if appropriate, revised in accordance with the requirements of
subsection (d), the revision must comply with all applicable requirements in CAA section 112,
including all parts of CAA section 112 enacted as part of the 1990 CAA Amendments.

One commenter also argued that the EPA must establish a source category or subcategory
before promulgating standards under CAA section 112(d)(5) for facilities licensed to manage
uranium byproduct materials. The comments state that the EPA has not complied with the
requirements of CAA section 112 and has not taken the requisite preliminary actions and
evaluations to support establishing revised standards for uranium recovery facilities, specifically
GACT. Another commenter stated that the EPA has no basis for setting GACT standards in lieu
of MACT standards.

Response: The EPA originally promulgated Subpart W in 1989, before Congress enacted
the 1990 CAA Amendments. The 1990 Amendments introduced the requirement to list major
and area sources of HAPs. See CAA sections 112(c)(1) & (c)(3), 42 U.S.C. 7412(c)(1) & (c)(3).

The 1990 Amendments also added CAA section 112(q), which explicitly provides that section
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112 standards in effect prior to the date of enactment of the 1990 CAA Amendments shall
remain in force and effect after that date. CAA section 112(q)(1) also provides that: “Each
[standard in effect before the enactment of the CAA Amendments of 1990] shall be reviewed
and, if appropriate, revised to comply with the requirements of subsection (d) of this section....”
In sum, Congress clearly intended that (1) standards promulgated prior to 1990 remain in effect;
and (2) the EPA may update the standards, as appropriate. However, there is no indication that
Congress intended to require that the EPA go through the process of listing source categories that
were subject to regulations prior to 1990 and thus, effectively already “listed.” CAA section
112(c)(4) provides that, “The Administrator may, in the Administrator’s discretion, list any
category or subcategory of source previously regulated under this section as in effect before
November 15, 1990.” The EPA reviewed Subpart W pursuant to section 112(q)(1) and has not
listed uranium recovery operations pursuant to section 112(c).

The EPA disagrees with the commenters’ assertions that the EPA must list the regulated
source category pursuant to section 112(c) before revising the existing Subpart W. Section
112(g)(1), on its face, does not require the EPA to list such sources pursuant to subsection (c) as
part of a section 112(q) review. It does not contain any cross reference to the listing provisions of
section 112(c). Instead, section 112(q) requires revision, if appropriate, in accordance with
subsection (d) — the subsection that governs standard setting under section 112. Moreover,
section 112(c)(4) explicitly grants the Administrator discretion to decide whether or not to list
categories and subcategories of sources regulated under section 112 prior to the 1990 CAA
Amendments. Thus, neither of the provisions addressing standards promulgated prior to the 1990
CAA Amendments, nor any other statutory provision, support the commenters’ asserti